STATE OF NEW YORK: DEPARTMENT OF LABOR
X

In the Matter of

PIAZZA, INC. and JOHN PIAZZA as officer and/or
shareholder of PIAZZA, INC.

Prime Contractor
and

DENNIS ADAMS CONTRACTING, INC.
and DENNIS ADAMS as officer and/or shareholder
DENNIS ADAMS CONTRACTING, INC.

Subcontractor

for a determination pursuant to Article 8 of the Labor Law
as to whether prevailing wages and supplements were

paid to or provided for the laborers, workers and mechanics
employed on a public work project for the

White Plains School District (Project)
X

DETERMINATION

&
ORDER

Prevailing Wage Rate
PRC No. 2013007808
Case ID: PW08 2014008061

WHEREAS a hearing was held in the above-captioned matter; and

WHEREAS the Hearing Officer submitted the annexed Report & Recommendation dated

September 5, 2019:

NOW, upon review of the entire record, and upon reading the Hearing Officer’s Report &

Recommendation, and due deliberation having been had thereon, it is

ORDERED that Respondents’ motions to dismiss are denied, and

ORDERED that the Hearing Officer’s findings of fact and conclusions of law be, and

hereby are, adopted; and
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ORDERED that the Hearing Officer’s recommended determinations and orders be, and
hereby are, adopted, and they shall constitute the final Determination & Order of the

Commissioner of Labor as if fully set forth herein.

Dated: Mb @M—Q&_‘_ﬂ&

Albany, Nex;v York Roberta Reardon,
Commissioner of Labor
State of New York
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STATE OF NEW YORK: DEPARTMENT OF LABOR
X

In the Matter of

PIAZZA, INC. and JOHN PIAZZA as officer and/or
shareholder of PIAZZA, INC.

Prime Contractor
and

DENNIS ADAMS CONTRACTING, INC.
and DENNIS ADAMS as officer and/or shareholder
DENNIS ADAMS CONTRACTING, INC.

Subcontractor

for a determination pursuant to Article 8 of the Labor Law
as to whether prevailing wages and supplements were

paid to or provided for the laborers, workers and mechanics
employed on a public work project for the

White Plains School District (Project)
X

To: Honorable Roberta Reardon
Commissioner of Labor
State of New York

REPORT
&
RECOMMENDATION

Prevailing Wage Rate
PRC No. 2013007808
Case ID: PW08 2014008061

Pursuant to a Notice of Hearing (HO 1)! issued on January 19, 2016, a hearing was held

on February 29, 2016, in Albany, New York and by videoconference in White Plains, New York.

Hearings continued throughout 2016, 2017, and 2018, concluding on July 17, 2018, for a total of

thirty-seven hearing days and almost six thousand pages of transcript’. Proposed Findings of

! In this Report and Recommendation, exhibits shall be identified as follows: Hearing Officer Exhibits — “HO X;”

Department Exhibits — “DOL X;” Respondent Exhibits — “R X.”

2 It is unusual for a hearing of this type to result in a transcript of the size that was created. Unfortunately, a

significant portion of the transcript consists of extended speeches on the record by Respondents Counsel concerning
the Department, its investigation, the quality of its employees and other matters. On multiple occasions the Hearing
Officer was required to reprimand Respondents Counsel and remind him that such harangues were inappropriate and

did nothing to move the matter forward.



Fact and Conclusions of Law were submitted by December 3, 20183. The purpose of the hearing
was to provide the parties with an opportunity to be heard on the issues raised in the Notice of
Hearing and to establish a record from which the Hearing Officer could prepare this Report and
Recommendation for the Commissioner of Labor.

The hearing concerned an investigation conducted by the Bureau of Public Work
("Bureau") of the New York State Department of Labor ("Department") into whether Dennis
Adams Contracting, Inc. (“Sub”), a subcontractor of Piazza, Inc. (“Prime”), complied with the
requirements of Labor Law article 8 (§§ 220 et seq.) in the performance of a contract involving
the replacemeht of the roof on the Ridgeway Elementary School building (“Project”) for the
White Plains City School District (“Department of Jurisdiction™).

APPEARANCES

The Bureau was represented by Department Counsel, Pico Ben-Amotz, Erin Hayner, of

counsel.*

Prime and Sub appeared, both represented by attorney Saul D. Zabell. Prime and Sub
filed an Answer to the charges incorporated in the Notice of Hearing. (HO 3)

ISSUES
1. Did Sub pay the rate of wages or provide the supplements prevailing in the locality on the

Project and, if not, what is the amount of underpayment?

2. Was any failure by Sub to pay the prevailing rate of wages or to provide the supplements

prevailing in the locality “willful?

3. Did any willful underpayment involve the falsification of payroll records?

3 Department Proposed Findings of Fact and Conclusions of Law are referred to as “Department Proposed
Findings;” Respondents’ Proposed Findings of Fact and Conclusions of Law are referred to as “Respondents
Proposed Findings.”

4 The first attorney representing the Department was Jeffrey Shapiro. Upon his departure from the Department, Mr.
Shapiro was replaced by Marshall Day and Freddy Kaplan. Messrs. Day and Kaplan were in turn replaced by Ms.
Hayner.



4. Is Don Adams Roofing a “substantially owned-affiliated entity” of Sub?>
5. Is Dennis Adams a shareholder of Sub who owned or controlled at least ten per centum of

the outstanding stock of the Sub?

6. Is Dennis Adams an officer of Sub who knowingly participated in a willful violation of

Labor Law article 8?
7. Should a civil penalty be assessed and, if so, in what amount?

8. Did the Department spoliate evidence and, if so, what impact does such action have upon

the evidence in the record?

9. Should Prime’s and Sub’s motions to dismiss for various grounds be granted?

MATERIAL INCLUDED IN THE RECORD

On May 25, 2018, pursuant to an Order to Show Cause, Sub obtained an Order from
State Supreme Court which required the Hearing Officer to strike all testimony, and any exhibits
received in evidence pursuant to such testimony, of four Department witnesses (“Order 17).
(Dennis Adams Contracting, Inc. v. New York State Department of Labor, et al., Supreme Court
of the State of New York, Westchester County, Index No.: 3181-15, May 25, 2018) On the final
day of this hearing, Department counsel referenced litigation undertaken by the Department to
challenge Order 1. (T. pp. 5712, 5713, 5715, 5716) Prior to the submission of Proposed
Findings of Fact and Conclusions of Law by the Parties, Acting State Supreme Court Justice
Cacace issued an Order that vacated Order 1 in all respects. (Dennis Adams Contracting, Inc. v.
New York State Department of Labor, et al., Supreme Court of the State of New York,
Westchester County, Index No.: 3181/15)

Additionally, the Department’s first witness, Jose Fernando Alvarez Navarro, stated
during testimony that he suffered from memory problems and was unable to recall events that
were the subject of the hearing. (T 371 — 373, 4601, 4602) The Department then stipulated that

it would not rely upon the testimony of Mr. Alvarez or upon the documents introduced as a result

5 In the Notice of Hearing the Department did not allege that Sub falsified its payrolls or that Don Adams Roofing
was a substantially owned-affiliated entity of Sub. However, in its Proposed Findings of Fact and Conclusions of
Law (“DOL Proposed Findings™) in paragraphs XI and XII the Department argues that both allegations have been
proved. In its Conclusion, the Department does not request findings that these allegations occurred.
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of that testimony, including Department Exhibits 1, 1A and 1B. (T 375) The Department now
asserts in Department Proposed Findings p. 8, para. 26, that by calling Navarro as a rebuttal
witness, Respondents “mooted” the stipulation to not use any testimony or documents entered
into the record pursuant to Navarro’s testimony. The Department’s assertion is unsupported by
any statute or case law. However, regardless of the worth of the Department’s assertion, based
solely upon the testimony of Navarro, I find him, and documents in evidence as a result of his

testimony, not credible®.

testimony set forth in the transcripts and all documents received in evidence, with the proviso
that [ accord no weight to the testimony of Jose Fernando Alvarez Navarro or documents entered

into evidence pursuant to that testimony.

FINDINGS OF FACT

On or about August 22, 2013, the Department of Jurisdiction requested a prevailing wage
rate schedule for the Project. (DOL 12, 15) '

On or about May 22, 2014, Prime entered into an agreement with the Department of
Jurisdiction for work paid for with public funds, which included upgrades at, among other

locations, the Ridgeway Elementary School (“Project”). (DOL 10)

On or about July 2, 2014, Prime entered into an agreement with Sub Dennis Adams
Contracting, Inc., for roofing work at the Ridgeway Elementary School. Dennis Adams is the
sole owner and President of Sub; Don Adams Roofing is a DBA of Sub. (DOL 13) Pursuant to
this agreement, Sub was notified that all work on the Project was subject to prevailing wage

requirements. (DOL 11, 51)

The roofing work consisted of the removal of old roofing and installation of a new roof.
(DOL 10, 51; R 10)

The Bureau’s investigation of the Project began when a Bureau employee saw work
being performed. (T 2241) |

6 This finding does not prevent the use of other credible evidence set forth in the record when determining whether
Navarro performed work on the Project.
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Accordingly, based upon the above, the record of this proceeding consists of the full 2o¥
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DEPARTMENT WITNESSES
TESTIMONY OF LOUIS MORELLA

Bureau Investigator Louis Morrella and another Bureau investigator were assigned to

investigate the Project. (T 2231, 2241)

Investigator Morrella testified that he and his partner visited the Project site on October

31,2014, (T 2542, 2543)

While at the Project site, Investigator Morella interviewed Daniel Joya.” Investigator
Morella completed an Employee Site Questionnaire (“Joya Questionnaire™) during the interview.
Investigator Morella recorded on the Joya Questionnaire that Mr. Joya worked for “Dennis
Adams;” that he had worked on the Project for five months; that all workers on the Project
worked the same hours; that all workers received a one-half hour meal period; that work began at
7 a.m. and ended at hours that varied from five to seven; that the Project was a “big job”
involving a flat roof, the removal of gravel and an old roof and insulation. and the installation of
a new “rubber roof;” that he received $120 per day as his rate of pay in cash: and that on the day

of the interview there were two workers on the Project site. (DOL 54; T 2542, 2543)

On the day of Morella’s Project site visit, he observed Juan Ramon Morazan working on
the roof. Mr. Morazan was either cleaning or installing a roof drain. (T 2564 —2568) Mr.
Morazan responded to the Employee Site Questionnaire (Morazan Questionnaire) as well, stating
that he worked for “Dennis Adams Contracting:” that he had worked on the Project for five
months; that all workers on the Project worked the same hours; that work began at eight a.m. and
went until five but sometimes later; that the Project involved roofing work; and that he received

$100 per day regardless of the hours worked. (DOL 55; T 2564 —2568)

The Department received multiple claim forms from workers, including forms from
Daniel Joya, Marcos Antonio Lopez Gutierrez, Hector Cruz Cruz, Hussein Zepeda Mendoza,
Bruno Alfonso Diaz Arechiga, Juan Ramon Morazan, and Jose Lopez Gutierrez. (DOL 2, 3, 4,
5,6, 7, 8) Morella used multiple sources to create Department Exhibit 45 (“August 2015

Audit™). These included certified payrolls and checks received from Sub, complaint forms, and

7 When sworn at the hearing, the witness identified himself as Daniel Antonio Joya Guevara. He was referred to by
Mr. Morella as Daniel Joya and is identified with that name in this Report and Recommendation.
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